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QUESTIONS PRESENTED 

I 

The questions presented are: 

! 

I | 

Whether appellant has met the six statutory requirements 
for eligibility to seek the favorable exercise of discretion by the At¬ 
torney General to suspend his deportation under Section 244(a)(1) of 
the Immigration and Nationality Act of 1952. 

II I 

Whether the establishment of eligiblity by the appellant is a 
jurisdictional prerequisite to the Attorney General’s statutory exercise 

i 

of discretion to grant or deny application for suspension of deportation. 

III 

Whether the Attorney General failed to exercise his discretion 
in entering an order denying appellant’s application for suspension of 
deportation. 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


EVANGELOS ASIKESE ) 

a/k/a EVANGELOS ASIKIS ) 
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) 

HERBERT BROWNELL, JR. ) 

Attorney General of the ) 

United States ) 

) 
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BRIEF FOR APPELLANT 
Jurisdictional Statement 

The appellant brought an action below for a declaratory judgment 
and review of a deportation order. The appeal is from an order of the 
District Court granting appellee’s motion for summary judgment. This 
Court granted a stay of deportation pending this hearing. The jurisdic¬ 
tion below was based on 28 U.S. C. A. 2201 and 5 U.S. C. A. 1009. In this 
court jurisdiction is had under 28 U.S.C.A. 1291. 


Statement of the Case 
A. The Appellant . 

The appellant is a married male alien, about 50 years of age, a 
native of Turkey and a citizen of Greece, who last entered the United 
States at the port of Charlotte Amalie, St. Thomas, Virgin Islands, on 
about November 30, 1942, as a seaman. He was in possession of a temp¬ 
orary visa given all seamen which expired after 29 days. He has remained 
continuously in the United States since November 28, 1942. He was never 
legally admitted for permanent residence. (J.A. 12, 14) 
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The appellant has no criminal record and has never belonged to 

or associated with any subversive groups. Appellant registered under 

! 

the Selective Training and Service Act in 1943 and was classified 4-F. 

i 

He has no close relatives or dependents in the United States, his parents 
are deceased and his wife, from whom he had been separated for about 
five years prior to entry, and his 24 year old daughter reside in Greece 

i 

at the present time. Since about 1951 the appellant has been the owner 
and operator of a luncheonette located in Jersey City, New Jersey which 

he bought at a price of $6,000. His equity is now valued at about $4,500. 

i 

He averages an income of about $250 a month from this business. His 
other assets consist of $200 of cash on hand and $150 iq the bank. (J.A. 
13) 

i 

i 

B. The Deportation Proceedings , j 
A warrant of arrest was served upon the appellant February 2, 
1954, charging that he was not in possession of a valid immigration visa 
within the meaning of Section 241(a)(1), Immigration and Nationality Act 

i 

of 1952. An administrative hearing was accorded the appellant, at which 
time he submitted an application for suspension of his deportation under 
the provisions of Section 244(a)(1) of the Immigration and Nationality Act 
of 1952. As an alternative and secondary request for relief application 
was made for voluntary departure in lieu of deportation. (J.A. 12, 14, 

I 

16) 

! 

The Special Inquiry Officer found that the appellant was a deport¬ 
able alien, that he entered the United States on November 28, 1942, and 
resided continuously therein to the date of the hearing, February 19, 1954, 
that the appellant had been a person of good moral character for the past 
seven years, and that he is now a person of good moral character, and 
that he had been physically present in the United States for a continuous 

i 

period of seven years. (J.A. 13) 
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The Special Inquiry Officer stated the issue to be: (J.A. 14) 

’’The question presented in this case is whether or not 
the respondent’s application for suspension of deporta¬ 
tion is entitled to favorable consideration under the 
section above cited. (Section 244(a)(1))” 

The Special Inquiry Officer then stated that ’’one of the prerequisites to 
the granting of suspension of deportation is that the evidence must support 
a finding that deportation would, in the opinion of the Attorney General, 
result in an exceptional and extremely unusual hardship to the alien . . . ” 
(J.A. 14). The Special Inquiry Officer’s decision of February 19, 1954, 
(J.A. 12) then stated that the appellant believed he would suffer that de¬ 
gree of ’’hardship” were he deported because he would lose his business 
and could not find work in Greece and that ’’besides I would go penniless. ” 
(J.A. 14). The Special Inquiry Officer recognized that the appellant stood 
to lose his investment in the luncheonette should he be deported but stated 
that (J.A. 14) ’’the economic factor however is not the controlling factor 
in determining whether or not respondent’s deportation would result in an 
exceptional and extremely unusual hardship to himself.” (J.A. 14). The 
Decision went on to hold that ’’under the circumstances, it is felt that the 
maximum relief respondent can qualify for in this proceeding under exist¬ 
ing law is the alternative relief of voluntary departure in lieu of deporta¬ 
tion.” (J.A. 14) 

The Board of Immigration Appeals which reviewed the Special In¬ 
quiry Officer’s decision of February 19, 1954, entered its decision dated 
October 19, 1954, sustaining the Special Inquiry Officer in the following 
language (J.A. 15-16): 

”As a matter of administrative discretion we do not 
feel that suspension of deportation is warranted. We 
therefore concur in the disposition reached herein. ” 


This action was begun in the District Court by the filing of a com- 

i 

i 

plaint on July 23, 1955, alleging in pertinent part that the Attorney Gen- 

| 

eral failed to exercise the discretion vested in him by Section 244(a)(1) 
of the Immigration and Nationality Act of 1952 with respect to an applica¬ 
tion filed by appellant for suspension of deportation (J. A. -1). The Gov¬ 


ernment answered the complaint on September 7, 1955, 


alleging that the 


Attorney General denied petitioner’s application for suspension of deporta¬ 
tion in the reasonable exercise of administrative discretion and specifically 

I 

stated in paragraph 9 of the Answer: (J.A. -7) 

j 

’’That determination was made after a consideration of 
the entire record and was based solely upon the record 
and the said Special Inquiry Officer’s exercise of dis¬ 
cretion. ” 

A motion for summary judgment was thereafter filed by the appellee 

j 

and attached to the motion was the record of the Immigration and Naturali¬ 
zation Service with respect to appellant’s deportation hearing (J.A. 9). 

On October 31, 1955, the District Court granted the appellee's mo- 

j 

tion for summary judgment (J.A. 10). Appellant thereafter filed a notice 
of appeal and obtained an order from this Court staying appellant’s deporta- 

j 

i 

tion pending a full hearing here. 


Statutes Involved 


Section 244(a)(1), Immigration and Nationality Act of 1952, 8 U.S. C., 

! 

i 

1254(a)(1): 

I 

(a) As hereinafter prescribed in this section, the Attorney 
General may, in his discretion, suspend deportation and ad¬ 
just the status to that of an alien lawfully admitted for perm¬ 
anent residence, in the case of an alien who— 

(1) applies to the Attorney General within five years after 
the effective date of this chapter for suspension of deporta¬ 
tion; last entered the United States more than two years prior 
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to June 27, 1952; is deportable under any law of the United 
States and is not a member of a class of aliens whose de¬ 
portation could not have been suspended by reason of sec¬ 
tion 19(d) of the Immigration Act of 1917, as amended; and 
has been physically present in the United States for a con¬ 
tinuous period of not less than seven years immediately pre¬ 
ceding the date of such application, and proves that during 
all of such period he was and is a person of good moral 
character; and is a person whose deportation would, in the 
opinion of the Attorney General, result in exceptional and 
extremely unusual hardship to the alien or to his spouse, 
parent or child, who is a citizen or an alien lawfully admit¬ 
ted for permanent residence. 

Section 10(e), Administrative Procedure Act, 5 USC 1009(e): 

Scope of Review 

So far as necessary to decision and where presented the review¬ 
ing court shall decide all relevant questions of law, interpret 
constitutional and statutory provisions, and determine the 
meaning or applicability of the terms of any agency action. 

It shall (A) compel agency action unlawfully withheld or un¬ 
reasonably delayed; and (B) hold unlawful and set aside agency 
action, findings, and conclusions found to be (1) arbitrary, 
capricious, an abuse of discretion, or otherwise not in ac¬ 
cordance with law; (2) contrary to constitutional right, power, 
privilege, or immunity; (3) in excess of statutory jurisdic¬ 
tion, authority, or limitations, or short of statutory right; 

(4) without observance of procedure required by law; (5) un¬ 
supported by substantial evidence in any case subject to the 
requirements of sections 1006 and 1007 of this title or other¬ 
wise reviewed on the record of an agency hearing provided 
by statute; or (6) unwarranted by the facts to the extent that 
the facts are subject to trial de novo by the reviewing court. 

In making the foregoing determinations the court shall review 
the whole record or such portions thereof as may be cited by 
any party, and due account shall be taken of the rule of pre¬ 
judicial error. 


Statement of Points 
I 

The Court erred in hodling in effect that there was statutory 
authority vested in the Attorney General to exercise his discretion in 
passing upon appellant’s application for suspension of deportation with¬ 
out a showing that appellant was first eligible for such consideration. 
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The Court erred in holding that the Attorney General had not 
failed to exercise his discretion on appellant’s application for suspension 


of deportation. 


Summary of Argument 


The Attorney General was without authority to pass an order deny- 

j 

ing appellant’s application for suspension of deportation ”in the exercise 
of his discretion” as prescribed by Section 244(a)(1) of the Act when it 

i 

i 

was apparent that the Special Inquiry Officer decided that appellant did 
not meet the statutory qualifications which are a prerequisite for seeking 
a favorable exercise of the Attorney General’s discretion. This excess 
of statutory authority is tantamount to a failure by the Attorney General 
to exercise his discretion on appellant's application for Suspension of de¬ 
portation. i 

On the basis of the findings made by the Special Inquiry Officer 
in his decision of February 19, 1954, his conclusion that the appellant 
would suffer no ’’hardship” by reason of his deportation was not supported 
by substantial evidence. This Court within the permissible limits of 

i 

judicial review under the Administrative Procedure Act may review the 
record and findings and after according the administrative officer's find¬ 
ings the relevancy they command the Court should nonetheless set his 

i 

conclusions aside ”by a fair estimate of the worth of the evidence and 

! 

the Court's informed judgment on matters within its special competence. ” 


Argument 


The appellant met the statutory requisites entitling him to 
eligibility for an exercise of the Attorney General’s dis¬ 
cretion to either favor or disfavor his application for sus- 
pension of deportation 
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A. The Attorney General failed to exercise his dis¬ 
cretion in the manner required by law and was 
foreclosed from doing so because the administra¬ 
tive officer erroneously concluded appellant was 
statutorily ineligible for consideration of his ap¬ 
plication for suspension of deportation 

The statute authorizing the Attorney General to grant or deny an 
alien’s application for suspension of deportation in his discretion limits 
the exercise of that discretion to an alien who possesses the six statutory 
qualifications described below. Until the alien has established these statu¬ 
tory qualifications he is not eligible to even have the Attorney General 
consider his application for relief in the light of the exercise of his dis¬ 
cretion. ’’Eligibility is a statutory prerequisite to the Attorney General’s 
exercise of his discretion to suspend deportation * * * McGrath v. 
Kristensen , 340 U.S. 162, 165, 71 S. Ct. 224, 227. 

An analysis of Section 244(a)(1) of the Act discloses the logic of 

this argument. That section provides that: 

” * * * the Attorney General may, in his discretion, 
suspend deportation and adjust the status to that of an 
alien lawfully admitted for permanent residence in 
the case of an alien who - ” 

The statute then lists six qualifications or tests which such an alien must 
meet before he can become eligible for the exercise of the Attorney Gen¬ 
eral’s discretion on his application for suspension of deportation. 

Both the Board of Immigration Appeals and the Government in its 
Answer took the position that appellant’s application for suspension of 
deportation was denied only after the statutory exercise of the Attorney 
General’s discretion. Under Section 244(a)(1) of the Act, the Attorney 
General is without authority to enter such an order without first finding 
as a fact that the appellant met the following six statutory tests. These 


tests are*. 
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l 


(1) Appellant must have applied to the Attorney General for sus¬ 
pension of deportation within five years after the effective date of the Act; 

(2) Appellant must have entered the United States more than two 
years prior to the date of enactment of the Act; 

(3) Appellant must be deportable under any law of the United States 

j 

but must not have been a member of any class whose deportation could not 

i 

have been suspended by reason of Section 19(d) of the Immigration Act of 
1917, as amended; 

(4) Appellant must have been physically present in the United 
States for seven years prior to his application for suspension of deporta¬ 
tion; 


(5) Appellant must be a person of good moral character during the 
above period of seven years; and 

l 

(6) Appellant must be a person whose deportation would, in the 

i 

opinion of the Attorney General, result in exceptional ahd extremely un- 

| 

usual hardship to himself. 

It must be conceded that appellant met all of the tests under the 
appellee’s standards with the possible exception of No. 6, i. e., the ’’hard¬ 
ship” test. While it is not clear, we must assume from the equivocal 

! 

language in the Special Inquiry Officer’s decision of February 19, 1954 

(J.A. 12-14) that it was concluded that appellant failed to meet this test. 

; 

This conclusion may be drawn from the following language of the decision 

j 

of February 19, 1954 (J.A. 14): 

i 

’’One of the prerequisites to the granting of suspension 
of deportation is that the evidence must support a find¬ 
ing that deportation would, in the opinion of the Attorney 
General, result in an exceptional and extremely unusual 
hardship to the alien * * * . He expressed the belief 
that he would suffer that degree of hardship were he to 
be deported because ’I have already learned how to work 
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in this country, and I hope that if I remain here I will 
be able to support myself, but if, on the contrary, I 
go away from this country, I don’t think I will be able 
to support myself because first I don’t know what work 
to do, and besides I would go penniless.' It is true 
that the respondent apparently stands to lose his invest¬ 
ment in the luncheonette should he be deported from the 
United States. The economic factor, however, is not 
the controlling factor in determining whether or not re¬ 
spondent’s deportation would result in an exceptional and 
extremely unusual hardship to himself. The absence of 
additional equities militates against the grant of suspen¬ 
sion of deportation.” 

The decision does not disclose what would constitute such ’’hardship.” 

What was meant by ’’The absence of additional equities militates against 
the grant of suspension of deportation ” is equivocal language which finds 
no explanation elsewhere in the decision or in the record. 

A fair inference to be drawn from the facts outlined in the Special 
Inquiry Officer’s decision does not permit of more than one view and that 
view is that deportation of the appellant would result in ’’exceptional and 
extremely unusual hardship. ” 

The Special Inquiry Officer’s conclusion that the appellant's de¬ 
portation would not result in the ’’hardship” described in the statute is 
not supported by substantial evidence. This Court, in its appellate func¬ 
tion and within the permissible scope of judicial review under the Admin¬ 
istrative Procedure Act, may reappraise the facts contained in the Special 
Inquiry Officer’s decision and set aside his erroneous conclusion. In so 
doing, the appellant A would be eligible for the exercise of the Attorney Gen¬ 
eral’s discretion where heretofore he had not been. 

In considering the record the Court should accord the findings of 
the Special Inquiry Officer ’’the relevance that they reasonably command” 
in answering the comprehensive question whether the evidence supporting 
his decision and the order of the Board of Immigration Appeals is substantial 
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as stated by the Supreme Court in Universal Camera Corp . v. N. L.R.B ., 

! 

(1951), 340 U.S. 474, 490, 71 S. Ct. 456, 466: 

i 

"The Board’s findings are entitled to respect but they 
must nonetheless be set aside when the record before 
a Court of Appeals clearly precludes the Board’s de¬ 
cision from being justified by a fair estimate of the 
worth of the testimony of witnesses or its informed 
judgment on matters within its special competence or 
both." 

B. The appellant established on the record that he met 
the six statutory qualifications under Section 244 
(a)(l) of the Act | 

The six requirements and the manner in which appellant has met 

i 

them are as follows: 

i 

(1) Appellant applied to the Attorney General for suspension of 
deportation within five years after the effective date of the Act which was 
December 24, 1952. Appellant’s hearing was had February 19, 1954, at 

i 

which time the application was filed (J.A. 12, 14). 

(2) Appellant entered the United States more than two years prior 

! 

to the passage of the Act. His last entry was November 28, 1942. (J.A. 14) 

(3) Appellant is deportable under a law of the United States and was 

not a member of any class whose deportation could not have been suspended 

| 

by reason of Section 19(d) of the Immigration Act of 1917, as amended. 

i 

Appellant is not now and never has been a member of orr associated with 

any of the organizations prescribed by that Section of the 1917 Act nor has 

| 

he ever been found to have been a criminal or mentally or physically defect- 

i 

I 

ive at the time of entry nor a member of any of the classes described in 
Section 19(d) as persons to whom suspension of deportation may not be 
granted (J.A. 13, 15). 

(4) Appellant has been physically present in the United States for 
more than seven years before his application for suspension of deportation. 


f 

i 





He had actually been in the United States 12 years prior to the hearing 
(J.A. 12-14). 


(5) Appellant has demonstrated that he is a person of good moral 
character and the record so discloses that he had been such for a period 
of seven years immediately preceding the date of his application for sus- 




pension of deportation (J.A. 13). A In determining whether the deportation 
of appellant would result in ’’exceptional and extremely unusual hardship” 
the Special Inquiry Officer should have considered the presence of certain 
basic factors. This he failed to do. It is not necessary that all such 
factors be existent in every case in order to find the necessary degree of 
hardship to meet the statutory requisite but it is required that only several 
such factors be present: See, In the Matter of S - (J.A. 17-19, text in 
full). 


(a) Length of residence in the United States. Appellant has been 
in the United States for the past 12 years. It is important that since there 
was no suspension statute in existence under which appellant could qualify 
prior to July 1, 1948 —he was clearly not an alien who entered with a 
preconceived intention of avoiding immigration restrictions until it became 
possible to take advantage of the suspension provisions. 

(b) Family ties. Appellant has no relatives in the United States 
and no home to return to in Greece because of his separation from his 
wife long prior to his entry. Family ties would have no relevancy here 


Prior to this date it was necessary for an alien to show under Sec¬ 
tion 19(c) of the Immigration Act of 1917 that his deportation would 
result in economic detriment to a citizen or legally resident alien 
who was a spouse, parent, or minor child of such deportable alien. 
Since appellant has no such relatives in the United States he could 
not have qualified until the statute was amended on July 1, 1948. 


♦ 


since the alien claims a hardship to himself alone which is permitted 


under the statute. 


(c) Possibility of obtaining a visa abroad. The appellant came 
from Greece. Under the Immigration and Nationality Act of 1952 the 

2/ i 

annual quota for this group is 308 “. This quota is presently over-sub¬ 
scribed. It would probably be necessary for appellant to wait a consider- 

j 

able length of time before he would be able to secure a quota immigration 


visa. 


(d) Financial burden of the alien to have to go abroad to obtain a 


visa. Appellant has always worked since he has been ip the United States 

and has never received public assistance. He has spent considerable 

! 

money in developing the luncheonette business and has kept it going through 

i 

diligence and hard work. He paid approximately $6,000 for the business 
and the present market value of his equity is approximately $4,500. He 
earns $250 a month from it. He apparently has had no other employment 
than as a seaman. He made it clear, without contradiction, that it would 

i 

be very difficult for him to secure employment in Greece. 

An interpretation of what constitutes ’’exceptional and extremely 

j 

unusual hardship” under the Act has been left to the Immigration and 
Naturalization Service and the Board of Immigration Appeals who admin¬ 
ister the Act. Their administrative interpretations are entitled to great 

i 

weight. Billings v. Truesdall , 321 U.S. 542, 552, 64 S. Ct. 737, 743. 

This court’s attention is specifically directed to a decision of the 
Board of Immigration Appeals, charged with the administration of this Act, 


—' House Report No. 1365, 82nd Congress, Second Session, cited in 
2 U. S. Code Congressional and Administrative News 1681 (1952). 


i 









13 


titled In The Matter of S , BIA decision, 8/13/53, No. A-5388920, the 
full text of which is set out at J.A. 17-19. We believe this case typifies 
the basic factors to be considered in determining what constitutes ’’hard¬ 
ship” under the Act. From a reading of the case In The Matter of S 3 
supra , administrative officers in deportation cases consider the presence 
of the factors listed above as basic in order to determine the issue of 
’’hardship” under the Act. In appellant’s case the failure of the Special 
Inquiry Officer to consider these factors is apparent. Without such con¬ 
siderations he could not fairly and intelligently determine whether appel¬ 
lant’s deportation would result in ’’exceptional and extremely unusual 
hardship” to him. His decision to the effect that no ’’hardship” would re¬ 
sult to appellant is not supported by substantial evidence and should be 
set aside. This court has authority within the scope of judicial review 
under the Administrative Procedure Act to set aside the erroneous con¬ 
clusion that appellant’s deportation would not result in ’’hardship” to him 
under the Act. In Cream Wipt Food Products Co. v. Federal Securit 


Administrator , (C.A. 3, 1951), 187 F. 2d 789, at 790: 

”It is the teaching and admonition of Universal Camera 
Corp. v. N.L.R.B., 340 U.S. 474, 71 S. Ct. 456, that 
administrative findings must be set aside ’when the record 
before the Court of Appeals clearly precludes the * * * 
(administrative) decision from being justified by a fair 

estimate of the worth of the testimony of witnesses, or’ 

* * * »* 


A ’’fair estimate of the worth of testimony of witnesses ” can be made by 
this Court independently and reach its own conclusion to the exclusion of 
that of the Special Inquiry Officer. Appellant was the only witness at his 
hearing. His admissions, together with documentary evidence, were the 
sole basis for the decision of February 19, 1954, (J.A. 12) and the Board 
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of Immigration Appeals’decision of October 19, 1954, (J.A. 15-16). No 

i 

question of a conflict in the evidence has to be reconciled^ no question as 

i 

to credibility need be resolved. This court is in the same position as the 
Special Inquiry Officer and the Board of Immigration Appeals to make an 
appraisal of the evidence and draw its own conclusions as to whether de- 

i 

portation of appellant would result in ’’hardship” as defined in the Act. 

i 

A fair appraisal could lead to no other conclusion than that deportation 
would result in ’’hardship” to the alien. 

i 

This being so, appellant had in fact met all the qualifications pre- 

| 

scribed under Section 244(a)(1) for eligibility entitling him to the exercise 

i 

of the Attorney General’s discretion on his application for suspension of 

deportation. He has been denied the opportunity to have his application 

i 

so considered by the Attorney General in the light of his discretion as 
prescribed in Section 244(a)(1) of the Act. 

i 

i 

11 

The Attorney General’s denial of appellant’s application 
for suspension of deportation was not the result of an 
exercise of discretion under the Act 

A. The Attorney General failed to exercise his dis¬ 
cretion in passing upon appellant’s request for 
suspension of deportation 

The decision of the Board of Immigration Appeal^ (J.A. 15-17) 
and the Answer (par. 9) (J.A. 7) inferred that the Attorney General 
acted within his power to enter upon the exercise of discretion when he 
acted unfavorably on appellant’s application for suspension of deportation. 
The Attorney General acted outside the scope of his authority in making 
a decision based upon his discretion without first finding eligibility. There 
fore, it follows that such a decision is null and void. ’’Eligibility is a 


statutory prerequisite to the Attorney General’s exercise of his discre¬ 
tion to suspend deportation.” McGrath v. Kristensen , 340 U.S. 162, 165. 

The appellee has shown no basis upon which it may legally support 
the allegations in the Answer that the unfavorable determination was made 
’’solely upon * * * the said Special Inquiry Officer’s exercise of discre¬ 
tion. ’’ Actually there was a failure of such exercise. The basis of the 
administrative decision is therefore without foundation in law and the Dis¬ 
trict Court compounded the error by dismissing the complaint which clearly 
alleged that the Attorney General failed to exercise his discretion in pass¬ 
ing upon appellant's application. 

A failure to exercise discretion rather than the manner in which it 
was exercised is reviewable by the Court on constitutional grounds. This 
right is derived, not from the statute, but from the Fifth Amendment which 
prohibits a deprivation of liberty without due process of law. See Chavez v. 
McGranery , (D.C. Cal., 1952), 108 F. Supp. 255, 257, Savala-Cisneros 
v. Landon, (D. C. Cal., 1953), 129 F. Supp. 129. 130. 

A fair hearing to determine eligibility followed by a full measure of 
the Attorney General’s exercise of discretion is an attribute of personal 
liberty. The due process clause of the Fifth Amendment would bar the 
short-cut perpetrated here whether the person aggrieved be a citizen or 
an alien. Shachtman v. Dulles , (C.A.D.C., 1955), No. 12,406, decided 
June 23, 1955. 

In view of the unsupported finding by the Special Inquiry Officer 
that appellant did not meet the statutory requirement of ’’hardship” under 
the Act, it comes with ill grace at this late date that the Board of Immigra¬ 
tion Appeals in its decision and Government counsel in the Answer suggest 
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that other matters were the basis of the Special Inquiry Officer’s unfavor¬ 
able decision on appellant’s application for suspension of deportation. 

j 

Conclusion 

- i 

We, therefore, urge this Court in its appellate function to review 

i 

the record within the scope of permissible judicial review established by 

Section 10(e) of the Administrative Procedure Act to set aside the con- 

! 

elusion of the Special Inquiry Officer that, 

i 

. ; 

(1) Appellant will not suffer ’’exceptional and extremely unusual 
hardship” by reason of his deportation is not supported by substantial 
evidence, and, 

i 

(2) Declare that the Attorney General has exceeded his statutory 

i 

authority in denying appellant’s application for suspension of deportation 
as a matter of discretion without having first determined appellant’s 
statutory eligibility to seek a favorable exercise of such discretion. 

It is further urged that the Court remand the case with directions 
that the appellant will, in fact, suffer ’’hardship” by reason of his deporta¬ 
tion and direct the Attorney General to exercise his discretion in the matter 

i 

of appellant’s application for suspension of deportation. 
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Certificate of Service 

I hereby certify that two (2) copies of the appellant’s Brief and 
Joint Appendix were delivered to Leo A. Rover, Esq., United States At¬ 
torney, U,S. District Court House, Washington, D. C., Attorney for Ap¬ 
pellee, this XJ? day of c.c- 1955, 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


EVANGELOS ASIKESE, a/k/a ) 

EVANGELOS ASIKIS ) 

c/o Leo Ypsilanti ) 

71 Chambers Street ) 

New York, New York ) 

) 

Plaintiff ) 

) 

v. ) 

) 

HERBERT BROWNELL, JR. ) 

Attorney General of the ) 

United States ) 

) 

Defendant ) 


COMPLAINT 

(Action for Declaratory Judgment and Review under 

the Administrative Procedure Act and for Injunctive Relief) 

The plaintiff respectfully alleges: 

1. That this is an action for declaratory judgment under the 
Declaratory Judgment Act (28 U. S. C. 2201) and for review under the 
Administrative Procedure Act (5 U. S. C. 1001 et seq). 

2. That the defendant, Herbert Brownell, Jr., is the Attorney 
General of the United States and is charged with the statutory duty to 
determine, after appropriate hearings, whether aliens who have entered 
the United States are to be deported. The defendant is also vested with 
authority by law to hear applications for suspension of deportation made 
by aliens and after fair hearings exercise his discretion, from the evi¬ 
dence adduced, in a fair and impartial manner in determining whether 
the application should be granted or denied. 

3. The plaintiff is an alien, citizen of Greece, and not claiming 
American citizenship. 


Civil Action No. 3243-’55 

Filed July 23, 1?55 
Harry M. Hull, Clerk 
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i 

I 

I 

4. The plaintiff last entered the United States lawfully as a sea- 

i 

man on November 28, 1942. He resided continuously in the United 
States up to the time of the filing of this complaint. 

j 

5. The plaintiff was arrested pursuant to a warrant issued by the 
defendant directing that plaintiff be taken into custody and deported for 
failure to be in possession of a valid immigration visa in that he re- 

i 

mained in the United States longer than permitted by his original sea- 

j 

man’s visa. 

| 

6. Thereafter on about February 19, 1954, on the charge set out 
in the warrant the defendant conducted an administrative hearing. At 
the time of the hearing plaintiff made an application for suspension of 

t 

his deportation under Section 24 (a) (1) of the Immigration and Naturaliza¬ 
tion Act of 1952 and as a secondary and alternative relief requested vol- 

! 

J 

untary departure in lieu of deportation. 

i 

7. In support of his application for suspension of deportation 
plaintiff demonstrated that he is married but has been separated from 

his wife for more than fourteen years and specifically prior to his coming 

| 

to the United States as a seaman, and that he has a daughter twenty-five 
years of age, both of whom reside in Greece. The plaintiff has estab¬ 
lished his roots in the United States and does not have any home to which 

| 

he could return. Plaintiff demonstrated that he is a person of good 
moral character for the requested statutory period and prior thereto; 

that he has never been arrested or convicted for any criminal act and 

| 

has never been associated or affiliated in any way with any communists 
or any subversive organization. Plaintiff further demonstrated that he 
conducts an independent business, to wit, a restaurant and luncheonette, 

i 

in which he has an equity of about forty-five hundred dollars and derives 

! 

j 
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an average income of about two hundred and fifty dollars a month 
therefrom. 

8. At the hearing conducted by the defendant on about February 19, 
1954, the Special Inquiry Officer, acting in the place of the defendant, 
concluded without indicating the basis therefor that plaintiff should be 
granted only voluntary departure, to wit, his secondary or alternative 
request for relief and was summarily denied his application for suspen¬ 
sion of deportation; the order of the Special Inquiry Officer further pro¬ 
vided that upon plaintiff’s failure to depart within 30 days from the date 
of the order, to wit, February 19, 1954, the plaintiff should then be 
summarily deported. 

9. The defendant, through his Special Inquiry Officer, failed to 
exercise that discretion vested in him by law in considering the plaintiff’s 
application for suspension of deportation. The summary fashion in which 
the defendant arbitrarily denied plaintiff’s application for suspension of 
deportation was so capricious as to deny the plaintiff basic due process 
of law. Plaintiff further says that had the defendant considered the fa¬ 
vorable factors developed at the hearing as intended by the statute vesting 
the defendant with authority to suspend deportations in cases of this kind, 
the defendant undoubtedly would have entered an order sustaining plain¬ 
tiff’s application; but defendant’s arbitrary and capricious act in failing 
to exercise the discretion vested in him by law to act upon applications 

of deportable aliens ousted the defendant from authority to enter an order 
of voluntary departure and thus deprived plaintiff of a fair and impartial 
hearing. 

10. The plaintiff has exhausted his administrative remedy by hav¬ 
ing appealed the decision of the Special Inquiry Officer to the Board of 
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Immigration Appeals. That Board affirmed the order of the Special 
Inquiry Officer without change. Unless the defendant is restrained from 

carrying out and putting into effect his arbitrary and capricious order, 

| 

the plaintiff will be caused to be deported by defendant’s summary pro- 

j 

cedures and thus be deprived of a remedy as well as the availability of 
the jurisdiction of this Court to review the arbitrary and unlawful action 
of the defendant 

i 

11. Furthermore, unless the defendant is restrained forthwith 
from taking the plaintiff into custody and deporting him, the plaintiff will 

i 

be irreparably injured and deprived of access to this or any other Court 
to seek the relief to which he is entitled. 

| 

WHEREFORE, plaintiff prays the Court to: 

1. Enjoin the defendant from taking him into Custody and deporting 
him until this complaint is heard on the merits. 

2. Review the administrative proceedings of the defendant, declare 
them null and void and issue a preliminary injunction restraining their 

i 

execution pending final action in this Court. 

3. Remand the cause to the defendant for his Special Inquiry Of¬ 
ficer for further hearing and correction of the erroneous procedures 
upon which the defendant’s decision is premised. 

4. And for such other and further relief as may seem just. 


/s/ Joseph J. Lyman _ 

Joseph J. Lyman 

1001 Connecticut Avenue N. W. 

Washington, D. C. 

Attorney for Plaintiff 

Of Counsel 


/s/ Leo Ypsilanti 
Leo Ypsilanti 
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ANSWER Filed Sept. 7, 1955 

Harry M. Hull, Clerk 

Now comes the defendant, by his attorney, the United States At¬ 
torney, and answers the complaint of the plaintiff as follows: 

First Defense . 

Responding specifically to the numbered paragraphs of the complaint, 
the defendant avers: 

1. The defendant is not required to answer the allegations con¬ 
tained in paragraph one of the complaint. 

2. and 3. Admitted. 

4. It is admitted that the plaintiff entered the United States as a 
seaman on November 28, 1942, and that he has resided continuously in 
the United States from that time. It is specifically denied that the said 
entry was a lawful one and to the contrary it is averred that the said 
entry was an illegal and unlawful one. 

5. It is admitted that the plaintiff was arrested pursuant to a war¬ 
rant of arrest issued on behalf of the defendant. It is averred that the 
said warrant of arrest was issued by the District Director, New York 
District Immigration and Naturalization Service, on January 29, 1954, 
and that the said warrant charged that the plaintiff was in the United 
States in violation of ’’Section 241 (a) (1) of the Immigration and Nation¬ 
ality Act, in that, at the time of entry he was within one or more of the 
classes of aliens excludable by the law existing at the time of such entry, 
to-wit, an immigrant not in possession of a valid immigration visa, in 
violation of sec. 13 (a) of the Act of May 26, 1924, and not exempt from 
the presentation thereof by the said Act or regulations made thereunder. ” 

6. It is admitted that a hearing was held on the charge set forth 
in the warrant of arrest, as more particularly described in the answer 
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to paragraph five hereinabove. It is averred that the said hearing oc- 

i 

curred and was held on February 5, 18, and 19, 1954. It is further 
admitted that at the hearing on February 19, 1954, the plaintiff sub¬ 
mitted an application for suspension of deportation and, in the alternative, 

i 

for voluntary departure in lieu of deportation, and that the said applica¬ 
tions were submitted under Section 244 (a) (1) of the Immigration and 

! 

Nationality Act of 1952. 

i 

7. It is admitted that during the course of the aforesaid ad min is- 

i 

trative deportation hearing the plaintiff testified that he was married, 

that he was separated from his wife for more than fourteen years and 

j 

specifically since before coming to the United States, and that he had a 
daughter then twenty-five years of age, and that both his wife and daughter 

l 

resided in Greece, and that he had a restaurant and luncheonette in 
which he had an equity of approximately $4,500.00, and that he derived 
an average income therefrom of approximately $250 per month. It is 
further admitted that the defendant, through the special inquiry officer 

j 

who conducted the aforesaid administrative deportation hearing, conceded 

i 

1 

that the plaintiff had established that he was a person of good moral 
character. It is denied that the plaintiff established that his roots were 
in the United States and that he did not have any home to which he could 

i 

return. 

8. It is admitted that subsequent to the hearing in deportation 

! 

) 

proceedings, which was conducted by the special inquiry officer of the 
Immigration and Naturalization Service, said officer an February 19, 

i 

1954, entered an order wherein he denied the plaintiffs application for 
suspension of deportation but granted the plaintiffs application for vol- 

i 

j 

untary departure. It is further admitted that the said grant of voluntary 








departure was by its terms valid for a limited period of time. It is, 
however, averred that the said limited time was not set by the special 
inquiry officer but rather was by the terms of the order of the special 
inquiry officer to be set by the District Director of the Immigration and 
Naturalization Service. It is further admitted that the order of the spe¬ 
cial inquiry officer further provided that if the plaintiff failed to depart 
within the time set by the District Director for voluntary departure, 
then in such event the plaintiff was to be deported from the United States. 
It is further averred that said orders of the special inquiry officer, deny¬ 
ing plaintiff’s application for suspension of deportation, granting plain¬ 
tiff’s application for voluntary departure, and providing for an alterna¬ 
tive order of deportation, were made within the exercise of the discre¬ 
tion delegated and vested in the said special inquiry officer by the statute 
and regulations. 

9. Denied. To the contrary it is specifically alleged that the spe¬ 
cial inquiry officer, in entering his order denying plaintiff’s application 
for suspension of deportation, specifically considered all the factors 
relative to said application for suspension of deportation. It is further 
averred that the said special inquiry officer, after having considered all 
of the factors relative to the application for suspension, as adduced dur¬ 
ing the course of the hearing, determined as a matter of the exercise of 
his discretion that the plaintiff was not such a person as should be granted 
suspension of deportation. That determination was made after a consid¬ 
eration of the entire record and was based solely upon the record and 
the said special inquiry officer’s exercise of discretion. It is specifically 
denied that the said special inquiry officer was in any way arbitrary or 
capricious and, to the contrary, it is averred that his decision was a 
fair, reasonable and proper one. 
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10. It is denied that the procedure which existed in the instant 

i 

cause was in any way summary or that the order entered was in any way 

j 

arbitrary or capricious. It is admitted that the plaintiff has exhausted 

i 

his administrative remedy and it is further admitted that the order of 
the special inquiry officer, as appealed from by the plaintiff, was sus- 

i 

! 

tained by the Board of Immigration Appeals. It is averred that the said 

j 

order of the Board of Immigration Appeals dismissing plaintiff’s appeal 

was entered on October 19, 1954, and it is further averred that the said 

! 

order contains within it the following language in support of the Board’s 

j 

determination in the matter; 

"As a matter of administrative discretion we do not feel that 
suspension of deportation is warranted. We therefore con¬ 
cur in the disposition reached herein." 

j 

11. Denied. 

Second Defense. 

— 

For further answer and as a separate and complete defense to the 
complaint the defendant avers that the complaint fails to set forth a cause 
of action upon which this court may grant relief. 

Third Defense. 

For further answer and as a separate and complete defense to the 
complaint the defendant avers that the administrative deportation pro- 

i 

ceedings have been properly conducted pursuant to law and regulation; 

i 

f 

that there has been no arbitrary or capricious determination made any¬ 
where within the said administrative proceedings; that the final result 
is premised upon a careful consideration of the entire administrative 
record and the application of the appropriate statutory law; that there 

j 

has been a judicious exercise of discretion by the administrative 
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authorities based upon the entire record; that such discretion having been 
reasonably and properly exercised, and such determinations having been 
reasonably and properly made, should not be disturbed by this court. 

Wherefore, having fully answered plaintiff’s complaint, the defend¬ 
ant demands judgment, together with the costs of this action. 

/s/ Leo A. Rover 
LEO A. ROVER, 

United States Attorney 


DEFENDANT’S MOTION FOR SUMMARY JUDGMENT Filed Sept. 7, 

Harry M. Hull, 

Comes now the defendant by his attorney, the United States At- Clerk 
torney, and moves this court for summary judgment on the grounds that; 

1. The complaint fails to state a cause of action upon which relief 
may be granted. 

2. There is no genuine issue of material fact and defendant is 
entitled to judgment as a matter of law. 

Attached hereto and made a part hereof is a certified file of the 
Immigration and Naturalization Service bearing number A 9606308 re- 


1 ( 


la ting to the plaintiff. 


/s/ Leo A. Rover 
LEO A. ROVER, 
United States Attorney 


FINDINGS OF FACT AND CONCLUSIONS OF LAW Filed Oct.31,1955 


.. -- - - - Harry M. Hull, 

This cause having come on for hearing on defendant’s motion for 
summary judgment and plaintiff’s opposition thereto, the Court makes 
the following findings of fact and conclusions of law: 
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FINDINGS OF FACT 


1. This is a petition for review under 5 U. S. C. 1009 and an action 

i 

for declaratory judgment under 28 U. S. C. 2201. 

2. The plaintiff is an alien a native and citizen of Greece who 

i 

entered the United States as a seaman in 1942 and who has since re- 

i 

mained here. 

i 

3. Deportation proceedings were instituted against the plaintiff 

i 

| 

in January, 1954 and a final order of deportation is now outstanding. 

4. During the course of the aforesaid deportation proceedings 
plaintiff submitted an application for suspension of deportation which 
application was denied initially by the special inquiry officer and finally 

I 

by the Board of Immigration Appeals. 

CONCLUSIONS OF LAW 

1. The plaintiff is as a matter of law deportable from the United 
States. 

2. The denial of plaintiff's application for suspension of deporta¬ 
tion was made in the proper exercise of the administrative discretion 

i 

vested in the defendant. 

3. The defendant's motion for summary judgment should be 

granted. ! 


Dated: 10/28, 1955. 


/s/ Edward A. Tamm 
JUDGE 

i 

i 

i 


ORDER Filed Oct. 31, 1955 

Hairy M. Hull, Clerk 

This matter having come on for hearing on defendant's motion for 
summary judgment, the Court being fully advised in the premises and 

i 








having considered the pleadings and memoranda filed in the matter, and 
being of the opinion that there is no genuine issue of material fact and 
that the defendant is entitled to judgment as a matter of law, it is this 
28th day of October, 1955, 

ORDERED, ADJUDGED AND DECREED, that the defendant’s 
motion for summary judgment be and the same is hereby granted, and it 
is 

FURTHER ORDERED, ADJUDGED AND DECREED, that the 
complaint be and the same is hereby dismissed, and it is 

FURTHER ORDERED, ADJUDGED AND DECREED, that the Clerk 
of this Court is directed to return the administrative file of the Immi¬ 
gration and Naturalization Service which was attached to the motion for 
summary judgment, to the defendant. 


/s/ Edward A. Tamm 
Judge 


ORDER Filed Nov. 2, 1955 

Harry M. Hull, Clerk 

The Clerk of the Court is hereby ordered to transmit the entire 
original record in the above-entitled case to the United States Court of 
Appeals, forthwith. 


/s/ Edward A. Tamm 
JUDGE 

Nov. 7 - 1955 


JA-11 



UNITED STATES DEPARTMENT OF JUSTICE 
IMMIGRATION AND NATURALIZATION SERVICE 
NEW YORK, NEW YORK 


File: A-9606308 

In re: EVANGELOS ASIKIS alias EVANGELOS ASIKESE alias 
EVANGELOS ASIKIS 

IN DEPORTATION PROCEEDINGS 

I 

IN BEHALF OF RESPONDENT: Elmer Fried, Esq. 

37 Wall Street, 

New York, N. Y. 

i 

i 

CHARGES: 

i 

Warrant - Immigration and Nationality Act - Section 241(a)(1) - 
Excludable at the time of entry as immigrant not in 
possession of valid immigration visa 

i 

i 

Lodged z None 

i 

APPLICATION: Suspension of deportation under Section 244(a)(1), 

Immigration and Nationality Actj 
or Voluntary Departure in the alternative 

| 

DETENTION STATUS: Detained at Ellis Island, N. Y. H. 

WARRANT OF ARREST SERVED: February 2, 1954 

i 

ORAL DECISION OF THE SPECIAL INQUIRY OFFICER 
(Entered on February 19, 1$54) 

DISCUSSION: 

This record relates to a married male alien, aged about forty- 
nine years, a native of Turkey and a citizen of Greece, who last 
entered the United States at the port of Charlotte Amalie, St. 
Thomas, Virgin Islands, on or about November 30, 1942 as a 
seaman aboard the SS ’’Eleni Kallinikos" (phonetic). The record 
indicates respondent intended to remain in the United States per¬ 
manently at the time of this arrival, and not having the required 
immigration visa in his possession, is now amenable to deporta¬ 
tion as charged in the warrant of arrest. His only other entry 
into the United States occurred in about June, 1941 also as a sea¬ 
man. He was never legally admitted for permanent residence. 
Respondent has designated Greece as the country to which he shall 
be deported in the event an order of deportation should be entered 
against him. An effort is being made to verify the respondent's 
last arrival at St. Thomas, Virgin Islands in November, 1942 and 
provision was made for the reception in evidence of such record 


L2 




A-9606308 


upon receipt. It should be mentioned however that there is con¬ 
tained in the Service file an alien registration seamen form, 
dated November 30, 1942, which was executed by the respondent 
at Charlotte Amalie, St. Thomas, Virgin Islands on that date 
before an immigration officer. This form contains the official 
certification that the respondent arrived on November 28, 1942 
at that port and was inspected and duly admitted by him. 

The respondent has submitted an application for suspension of 
deportation under the provisions of Section 244(a)(1) of the Im¬ 
migration and Nationality Act and in connection therewith has 
submitted the statutory fee of $25. In the alternative application 
was made for voluntary departure in lieu of deportation. The 
respondent testified that he has no close relatives or dependents 
in the United States, that his parents are deceased, and that his 
wife, from whom he had been separated for a period of about five 
years prior to entry, and their twenty-four year old daughter, 
reside in Greece at the present time. Despite the separation 
prior to entry, the record indicates respondent did contribute 
something to the support of the spouse until about November, 

1951. Since the latter date the respondent has been the owner 
and operator of a luncheonette located in Jersey City, New Jersey 
which he bought at a price of $6,000. His equity therein is valued 
at approximately $4500. Respondent’s testimony indicates that 
he averaged an income of approximately $250. per month from 
this business venture. His other assets consist of $200. in cash 
on hand and $150. in the bank. 

The respondent disclaims any criminal record and inquiry failed 
to show he has belonged to any subversive groups. A check of 
the records of the Federal Bureau of Investigation in July, 1943 
then failed to reveal any criminal data in their files against the 
respondent. Provision was made for the receipt in evidence of a 
current report from this Bureau, as well as character affidavits, 
police records from the localities where the respondent has been 
residing during the past seven years, and employment records 
for the same length of time. The respondent agreed to obtain and 
submit these documents within a period of ten days from this date. 
A report of neighborhood investigation conducted by this Service 
is favorable to the respondent. Same tends to support the allega¬ 
tions of the respondent as to his continuous physical presence in 
the United States for a period of at least seven years and the ab¬ 
sence of a criminal record. In view of this report it is being 
assumed for the purpose of this discussion that the documents 
heretofore mentioned which are yet to come will be favorable to 
the respondent. Accordingly it is being found that he has been a 
person of good moral character for the past seven years, that he 
is now a person of good moral character, and that he has been 
physically present in the United States for a continuous period of 
seven years. The record will show that respondent registered 
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under the Selective Training and Service Act in 1943 and that on 
August 16th of that year he was classified 4FJ 

i 

! 

The question presented in this case is whether or not the re¬ 
spondent's application for suspension of deportation is entitled to 
favorable consideration under the Section aboye cited. One of 
the prerequisites to the granting of suspension of deportation is 
that the evidence must support a finding that deportation would, 
in the opinion of the Attorney General, result in an exceptional 
and extremely unusual hardship to the alien, his spouse, parent 
or minor child who is a citizen or lawfully resident alien. As 
stated heretofore, respondent has no such relatives in this coun¬ 
try. He expressed the belief that he would suffer that degree of 
hardship were he to be deported because 'T have already learned 
how to work in this country, and I hope that if I remain here I 
will be able to support myself, but if, on the contrary, I go away 
from this country, I don't think I will be able to support myself 
because first I don't know what work to do, and besides I would 
go penniless. fT It is true that the respondent apparently stands 
to lose his investment in the luncheonette should he be deported 
from the United States. The economic factor, however, is not 
the controlling factor in determining whether or not respondent's 
deportation would result in an exceptional and extremely unusual 
hardship to himself. The absence of additional equities militates 
against the grant of suspension of deportation. Under the cir¬ 
cumstances it is felt that the maximum relief respondent can 
qualify for in this proceeding under existing law is the alternative 
relief of voluntary departure in lieu of deportation. Having ex¬ 
pressed a willingness to so depart, should his application for 
suspension of deportation not be granted, it is my opinion that he 
should be permitted to leave the country voluntarily before the 
issuance of an order of deportation. 

FINDINGS OF FACT AS TO DEPORTABILITY: 

■ ■ ■■ ■ 1 — 1 I 

i 

(1) That the respondent is an alien, a native of 
Turkey and a citizen of Greece; 

(2) That the respondent last arrived in the United 
States at the port of Charlotte Amalie, St. Thomas, 
Virgin Islands on or about November 30, 1942, as 
a seaman aboard the SS M £leni Kallinikos”; 

(3) That at the time of this arrival it was the intention 
* of the respondent to remain permanently; 


(4) That the respondent was not then in 
required immigration visa; 


possession of the 


(5) That respondent was never legally admitted for permanent 
residence. 
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CONCLUSION OF LAW AS TO DE PORTABILITY : 

(1) That under Section 241(a)(1) of the Immigration 
and Nationality Act, the respondent is subject 
to deportation on the ground that at the time of 
entry he was within one or more of the classes 
of aliens excludable by the law existing at the 
time of such entry, to wit, an immigrant not in 
possession of a valid immigration visa, in viola¬ 
tion of Section 13(a) of the Act of May 26, 1924, 
and not exempt from the presentation thereof by 
the said Act or regulations made thereunder. 


ORDER: 

IT IS ORDERED that the alien be granted voluntary departure at 
his own expense in lieu of deportation within such period of time 
or authorized extensions thereof and under such conditions as the 
district director or officer in charge having administrative juris¬ 
diction of the office in which the case is pending shall direct. 

IT IS FURTHER ORDERED that if the alien fails to depart when 
and as required the privilege of voluntary departure shall be with¬ 
drawn without further notice or proceedings and the alien deported 
from the United States in the manner provided by law on the charge 
stated in the warrant of arrest. 


WARRENA. MUELLER 
Special Inquiry Officer 


WAM:FH 


U. S. DEPARTMENT OF JUSTICE 
Board of Immigration Appeals 

Oct. 19, 1954 


FUe: A-9606308 - New York 

In re: EVANGELOS ASMS alias EVANGELOS ASIKESE alias 
EVANGELOS ASMS 

IN DEPORTATION PROCEEDINGS 


IN BEHALF OF RESPONDENT: Elmer Fried, Esquire 

37 Wall Street 
New York, New York 
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CHARGES: 


Warrant: Immigration & Nationality Act - Section 241(a)(1) - 
Excludable at the time of entry as immigrant not 
in possession of valid immigration visa. 


Lodged: None 

APPLICATION: Suspension of Deportation under Section 244(a)(1), 

Immigration & Nationality Act; or Voluntary 
Departure in the alternative. 

This case is before us on appeal from an order entered by the Special 
Inquiry Officer on February 19, 1954 denying suspension of deportation 
but granting voluntary departure with the provision that if the alien fails 
to so depart, he is to be deported on the charge contained in the warrant 
of arrest. 

I 

I 

i 

The issue is whether we should accord to respondent greater relief than 
that already granted to him by the Special Inquiry Officer. 

The respondent has been in the United States for about twelve years. He 
has no close relatives in this country. His wife (from whom he was 
separated even prior to his coming to the United States) and twenty-four 
year old daughter reside in Greece. He owns and operates a luncheonette 
in which he has an equity of about $4500 and derives an income therefrom 
of about $250 per month. His other assets consist Of $200 in cash on 
hand and $150 in a bank. 


We have considered the foregoing and other factors relating to the applica¬ 
tion for discretionary relief. As a matter of administrative discretion 
we do not feel that suspension of deportation is warranted. We therefore 
concur in the disposition reached herein. 

| 

ORDER: It is ordered that the appeal be and the same is hereby 
dismissed. ! 


/s/ Thos. G. Finucane 
Chairman 


I 


I 

i 
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IN THE MATTER OF S. - A-5388920 -B.I.A. 8/13/53 Int. Dec. #491 
CHARGE: 


Warrant* Act of 1924 - Remained longer - Transit 

DISCUSSION AS TO D£PORTABILITY: Respondent is 48 years old, 
single, female, a native and citizen of the British West Indies, who last 
entered the United States at the Port of Buffalo, New York, by train 
from Canada on September 13, 1925. That entry has been verified. 
Respondent was admitted in transit to the British West Indies. At the 
time of her entry in 1925 it was her intention to proceed to the British 
West Indies after visiting relatives in this country. She has stated that 
after she had been here a little while her mother in the British West 
Indies died. Having some relatives here and no remaining close relatives 
in her native country, she decided to remain permanently in the United 
States. She is deportable on the charge stated in the warrant of arrest. 

DISCUSSION AS TO ELIGIBILITY FOR SUSPENSION OF DEPORTATION: 
Respondent has applied for the privilege of suspension of deportation 
under section 244(a) (1) of the Immigration and Nationality Act of 1952. 
The special inquiry officer held that she is not eligible for suspension of 
deportation under that section of the statute, and granted her voluntary 
departure. 

In order to qualify for suspension of deportation under section 244(a) (1) 
of the 1952 act it is necessary that the alien comply with certain require¬ 
ments set forth in that statute. Those requirements and the manner in 
which respondent has complied with them are as follows: 

(1) The alien must have applied to the Attorney General for suspension 
of deportation within five years after the effective date of the act which 
is December 24, 1952. The hearing was reopened in order that this 
alien could apply under the present law, which she did on March 24, 1953. 

(2) She must have entered the United States more than two years prior 
to the passage of this act. Respondent last entered the United States in 
1925, and has lived in the United States continuously for almost 28 years. 

(3) She must be deportable under any law of the United States, but must 
not have been a member of any class whose deportation could not have 
been suspended by reason of section 19(d) of the Immigration Act of 1917, 
as amended. Respondent is not now and never has been a member of or 
associated with any of the organizations proscribed by that section of the 
1917 Act, nor has she ever been found to have been a criminal, prosti¬ 
tute, or mentally or physically defective at time of entry, or a member 
of any of the other classes described in section 19(d) as persons to whom 
suspension of deportation may not be granted. 

(4) The alien must have been physically present in the United States for 
seven years before her application for suspension of deportation. As 
stated above, respondent has been in the United States continuously for 
almost 28 years. 
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(5) The alien must be a person of good moral character. The special 
inquiry officer found, and the record sustains his finding, that respond¬ 
ent has been a person of good moral character for the seven years im¬ 
mediately preceding the date of her application for suspension of 
deportation. 

j 

(6) It must be found that deportation of the alien would result in "excep¬ 
tional and extremely unusual hardship" to the alien or to his citizen or 
legally resident alien spouse, parent or child. In determining whether 
or not the deportation of the alien would result in "exceptional and ex¬ 
tremely unusual hardship" we consider, among others, the presence of 
certain basic factors. It is not necessary that all factors be existent in 
every case in order to find the necessary degree of hardship, but at 
least several factors should be present 

(a) Length of residence in the United States. As we have 
stated, this alien has been present in the United States 
almost 28 years. Respondent has stated that, once 
having been admitted to the United States from Canada, 
she did not realize that it was illegal for her to remain 
permanently. Hers was not a surreptitious entry. It 
is important also that since there was no suspension 
statute in existence until 1940, respondent clearly was 
not an alien who entered the United States with precon¬ 
ceived intention of avoiding immigration restrictions 
and apprehension until it became possible to take advan¬ 
tage of the suspension provisions. 

(b) Family ties. Respondent is single, and her closest 
relatives in the United States are two aunts. There¬ 
fore she does not present the factor of close relatives 
or dependents. 

(c) The possibility of obtaining a visa abroad. The respond¬ 
ent comes from the British West Indies, St. Kitts, which 
is in the Leeward Islands. Under the Immigration and 
Nationality Act of 1952 the annual quota for this group is 
100, within the quota for Great Britain and Northern 
Ireland. This quota is presently oversubscribed. It would 
probably be necessary for respondent to wait a consider¬ 
able time before she would be able to secure a quota im¬ 
migration visa. 

I 

(d) The financial burden on the alien of having to go abroad 
to obtain a visa. Respondent has always worked since 
she has been in the United States and has never received 
public assistance. However, she has spent considerable 
money helping her relatives in the British West Indies, 
and is a person with very limited assets, apparently 
possessing approximately $1400. For the past six years 
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she has been employed at a children’s day nursery, 
where she is considered a valuable employee, and 
earns $48 a week. Respondent never worked in the 
British West Indies, and believes that it would be 
difficult for her to secure employment in that 
country. 

(e) The health and age of this alien are not such that it 
would be difficult for her to undertake the journey 
to her native country. 

It is our opinion that deportation for this alien would constitute excep¬ 
tional and extremely unusual hardship to her, because of the length of 
time she has lived in the United States, because of the length of time it 
would take her to obtain a visa in her native country, and because of her' 
limited assets. It is our opinion that for these reasons, and because 
respondent meets the other requirements of the statute, as set forth 
above, she is a person who is entitled to suspension of deportation. 

ORDER: It is ordered that the order of the special inquiry officer of 
March 24, 1953, be withdrawn. 

IT IS FURTHER ORDERED that the deportation of the alien be suspended 
under the provisions of section 244 (a)(1) of the Immigration and Nation¬ 
ality Act 

IT IS FURTHER ORDERED that if during the session of the Congress at 
which this case is reported, or prior to the close of the session of the 
Congress next following the session at which this case is reported, the 
Congress passes a concurrent resolution stating in substance that it 
favors the suspension of such deportation, the proceedings be canceled 
upon the payment of the required fee and that the alien if a quota immi¬ 
grant at the time of entry and not then charged to the appropriate quota, 
be so charged as provided by law. 
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QUESTION PRESENTED 
No. 12,962 

In a deportation case, where appellant alien entered the 
United States in 1942 and has remained here since that time, and where 
appellant is aenortable now because at the time of entry he was an 
immigrant not in possession of a valid visa, and where apoellant sought 
suspension of deportation at a hearing where the special inquiry officer 
of the Immigration and Naturalization Service found that appellant 
intended to remain permanently in the United States at the time of his 
entry, had been continuously present here for seven years,was and is 
a person of good moral character, has no close relatives or dependents 
here, but his wife - from whom he is separated - and daughter reside 
in Greece, owns and operates here a luncheonette valued at $4,500.00, 
and where the special inquiry officer concluded that denortation would 
not result in exceptional and extremely unusual hardship to appellant, 
and where the Board of Immigration Appeals affirmed the denial of suspension 
of deportation, and where appellant filed action for a declaratory judg¬ 
ment, and where the District Court granted appellee's motion for sum¬ 
mary judgment, in the opinion of the appellee, the following question 
is presented: 

1. Was the District Court correct in granting the motion 
for summary judgment on the ground that appellant was deportable as a 
matter of law and that the denial of his application for suspension of 
denortation was made in the proper exercise of administrative discretion 
vested in appellee? 
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UNITED STATES CX)URT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No, 


12 ..962 


EVANGELOS ASIKESS, a/k/a Evar.gelos Asikis Appellant 

v. 

HERBERT BROWNELL, JR. Appellee 

ATTORNEY GENERAL OF THE UNITED STATES 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

Appellant alien is a 49 year old male - a native of Turkey 
but a citizen of Greece. He entered the United States as a seaman in 
November, 1942 at the Virgin Islands, but remained in this country 
without ever being legally admitted for permanent residence. Conse- 
quenly, since appellant was excludable at the time of entry, he was 
amenable to deportation under Section 241(a) of the Immigration and 
Nationality Act of 1952, 66Stat. 204, 8 United States Code 1 1251 (1952) 
(J,A. 12)., 

Appellant did not contest his denortability but rather applied 
for suspension of deportation or for voluntary departure in lieu of 
deportation under Section 244(a)(1) of the Immigration and Nationality 
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_ 1 / 

Act, 66 Stat. 214, 8 Unite? States Oode s 1254(a)(1) (1952)7 On February 

i 

19, 1954, a special inquiry or hearing officer of the Immigration and 
Naturalization Service, acting or.der lawful authority of appellee, found, 
after a hearing, certain facts: appellant had no criminal record nor 

memberships in subversive groups and was and is a person of good moral 

i 

character; appellant had been physically present in this country for a 

continuous period of at least seven yee's; appellant had nb dependents 

* 

or close family ties in the United States, but his wife - from whom he 
had separated in 1937 - and 24 year old daughter reside ini Greece; 


appellant owns and operates a luncheonette, valued at $4,5pO.QO which 

nets him about $250.00 income a month, and has other cash assets in the 

i 

amount of $350.00 (J.A. 13). 

Although appellant would lose his luncheonette if deported and 

| 

despite appellants contention that as a consquence he would return to 

Greece penniless and unable to support himself because he would not know 

| 

what work to do, the special inquiry officer refused to find that depor¬ 
tation would result in an exceptional and extremely unusual hardship to 
appellant that might enable him to obtain relief from deportation. The 
special inquiry officer concluded: 


The economic factor, however, is not the controlling 
factor in determining whether or not respondent's deportation 
would result in an exceptional and extremely unusual hardship 
to himself. The abcence of additional equities militates 


against che grant of suspension of deportation, 
circumstances it- is felt that, the maxim:m: relief 


Under the 
respondent can 


qualify for .in this proceeding under existing law is the altern¬ 
ative: relief of voluntary departure in lieu of deportation." 
v<T,A, .4), 


• 


The add'd 
January 


dstraiive proceeding against petitioner was begun in 
.954, and his application for suspension cf deportation was 


filed in February 1954. It is clear therefore that "the more stringen 
provisions of the 1952 Act, which require a shewing of! 'exceptional 
and extremely unusual hardship’," were applicable. Miyagi v. Br ownell 
_, U. S. App. _, D. C. Cir. No. 12492 (October 13, 195571 


! 










Appellant took an appeal to the Board of Immigration Appeals 
from the hearing officer 5 .5 final order denying suspension of deportation 
but granting voluntary departure (J.A. 15). On October 19, 1954, 

* 

the 3oard, in its opinion, discussed the facts in the instant case, 
and stated the question to be whether it should grant to appellant relief 
greater than that already afforded him by the hearing officer. The 
Board concluded: 

We have considered the foregoing and other factors re¬ 
lating to the application for discretionary relief. As a matter 
of administrative discretion we do not feel that suspension 
of deportation is warranted. We therefore concur in the dis¬ 
position reached herein. (J.A. 16). 

On July 23, 1955, appellant brought action in the District 
Court for a declaratory judgment and for review under the Administrative 
Procedure Act, 5 United States Code § 1001 et seq . (1952). 

Appellant’s principal contention was that both the hearing 
officer and the Board, acting for appellee, arbitrarily and capriciously 
failed to exercise the discretion vested in them to suspend deportation 
(J.A. 1-4). Appellee filed an answer and also a motion for summary 
judgment.On October 31, 1955, such motion was granted by the District 
Court on the ground that appellant was deportable as a matter of law 
and the denial of his application for suspension of deportation was made 
in the proper exercise of the administrative discretion vested in appellee 
(J.A. 10-11). 

Subsequently, appellant noted his appeal from such judgment 
end on November 10, 1955, he obtained fhom this Courc a stay of deoor- 


STATUTE INVOLVED 


Section 244 of the Immigration and Nationality Act of 1952, 
66 Stat. 214, 8 Ur.Mei Stales Code 9 1254(a) (1952) provides: 


As hereinafter prescribed'in this section, the Attorney 
General nay. in Ms d'.aeration, suspend deportation and 
ad tost the status to that of an alien lawfully admitted for 
permanent residence, in the case of an alien who; — 

(l) applies to the Attorney General within five years 
after the effective date of this Act for suspension of de¬ 
portation; last entered the United States ^ore than two years 
prior to the date of enactment of this ict; is deocrtable 
under any law of the United States and is not a member of a 
class of aliens whose deportation coMd not have; been suspended 
by reason of section 19(d) of the Immigration '.pt of 1917, 
as amended; and has been physically present in the United 
States for a continuous period of not loss than ;seven years 
immediately precedin'- the cate of such application and proves 
that during aSl of such period he was and is a person of•good 
moral character; and is a oer:on whose deportation would,in the 
opinion of the Attorney General, result in exceptional and 
extremely unusual hardship to the alien or to his spouse, 
parent or child > who is a citizen or an alien lawfully 
admitted for permanent residence, (d) Upon th^ cancellation 
of deportation in the case of any alien uir’er this section, 
the Attorney General shall record the alien’s lawful admission 
for permanent residence as of the date the cancellation of 
deportation of such alien is made, and the Secretary of State 
shall, if the alien was classifiable as a quota immigrant 
at the time of entry and was not charged to the 1 appropriate 
quota, reduce by one the quota of the quota ared to which 
the alien i3 chargeable under section 202 for the fiscal 
year then current at the time of cancellation or the next 
following year in which a quota is available ... 


SUMMARY OF ARGUMENT 


The applicable statute requires a deportable alien to 
shew deportat5.cn would result in exceptional and extremely unusual 

larrishir to himself before such alien is eligible to have'the Attorney 

! 

General consider the grating of relief from deportation in the exercise 

of his discretion. The attorney General, acting through:the special 

. ' j 

inquiry officer and the Board of Immigration Appeals ) a: tpm,ired de¬ 
portation would not result in such hardship to appellant. In view of 
the record end the intent of Congress in enacting such statute, it 
cannot be said on appellate review that the determination was improper. 


Consequently, appellant cannot obtain suspension of deportation. In 
any event, appellee also denied appellant’s application for suspension 




ARGUMENT 


I ! 

; 

i 

Suspension Of Deportation Was Properly Denied i 

Appellant’s first contention is in substance that appellee was 
without authority to exercise his administrative discretion under 
8 U.S.C. § 1254(a)(1) (1952) to deny appellant relief from deportation 
after the hearing officer had earlier determined that appelant did not 
fulfill one of the statutory requirements that is a prerequisite to a 
deportable alien obtaining fa’^cr,bie exercise of appellee’s discretion. 
Appellant contends that thiw- excess of statutory authority^ in making a 
decision based upon exercise of discretion without a determination first 
that appellant’s application for suspension of deportation was eligible 
under the statute for consideration, is tantamount to a failure by the 
Attorney General to exercise his discretion on appellant’s application. 

The pertinent part of applicable statute provides 8 U.S.C. 

I 

S 1254(a)(1) (1952): -i 

j 

The Attorney General may, in his discretion, suspend 
deportation ... in the case of an alien . . . whose de¬ 
portation would, in the opinion of the Attorney General, 
result in exceptional and extremely unusual hardship to 
the alien ... . (rinphasis supplied). 

It is clear therefore that a deportable alien must show his de¬ 
portation would cause him except!cnal and extremely unusual hardship 
before he would be eligible to obtain suspension of deportation from 
the At torn*-. \ General. In the instar; t case, there v;as a determination of 

j 

record that appellant’s deportation would not cause such hirdship. 

j 

Therefore, appellant, if such determinat:>n is valid, is not eligible 
for relief from deportation in the exercise of appellee’s discretion 
and the question of whether appellee exercised such discretion in sub¬ 
sequently denying appellant’s application would be academic. The perti¬ 
nent question is whether the record shows that appellee, through the 
hearing officer and the Board, improperly determined that deportation 

would not result in exceptional and extremely unusual hardship to 

! 

appellant. 



Appellant also contends that the finding of no such hardship 
by appellee, through the hearing officer, was not supported by sub¬ 
stantial evidence, and appellant urges the court to reappraise the 
facts and draw its own conclusions from the record. The determination 
by appellee that in his opinion deportation would not resuit in the 
statutory requirement of exceptional and extremely unusual hardship to 
appellant must be considered in the light of Congressional intent. The 
phrase "exceptional and unusually extreme hariship” as a requirement in 
the statute authorizing suspension of deportation would seem to have 
been used for the admitted purpose of drastically curtailing the use 
of this administrative relief. Thus, Senate Report No. 1137, 82nd Cong. 
2nd Sess. (1952), which accompanied the bill which in substance became 
the law, stated: 

"The term ’exceptional and extremely unusual hard¬ 
ship’ requires some explanation. The committee is aware 
that in almost all cases of deportation, hardship and 
frequently unusual hardship is experienced by the alien 
or the members of his family who may be separated from 
the alien. The committee is aware, too, of the progressive¬ 
ly increasing number of cases in which aliens are delib¬ 
erately flouting our immigration laws by the processes of 
gaining admission into the United States illegally or os¬ 
tensibly as nonimmigrants but with the intention of establish¬ 
ing themselves in a situation in which they may subsequently 
have access to some administrative remedy to ad.just their 
status to that of permanent residents . The practice is 
grossly unfair to aliens who await their turns on the quota 
waiting lists and who are deprived of their quota numbers in 
favor of aliens who indulge in the practice. This practice 
is threatening our entire immigration system and the incen¬ 
tive for the practice must be removed. Accordingly, under 
the bill, to .justify the suspension of deportation the hard¬ 
ship must not only be unusual but must also be exceptionally 
and extremely unusual. The bill accordingly estiblir-hes a 
policy that the administrative remedy should be available 
or.iy in the very limited category of cases in whloh the de ¬ 
portation of the alien would be unconscionable. liar ship or 
even unusual hardship to the alien or to his spouse, parent, 
or child is not sufficient to .justify suspension of deporta ¬ 
tion, To continue in the pattern existing under the present 
law is to make a mockery of our immigration system." (hmphasis 
supplied). 

'When the facts in the instant case are considered in the light of 
the Senate Judiciary Committee’s statement that ”/T7he bill accordingly 
establishes a policy that the administrative remedy should be available 
only in the very limited category of cases in which the deportation of 


the alien would be unconscionable," it is readily apparent that the 





hearing •fficer’s determination was neither arbitrary nor capricious. 
Appellant has no relatives in the United States. The record d#es not 
indicate that appellant is unable to obtain some work in the event he 
is deported to his country — Greece. Appellant at worst would lose 
the equity in the amount of $4,500.00 in his luncheonette,ibut as the 
hearing officer said, "The economic factor, however, is not the con¬ 
trolling factor in determining whether or not appellant’s deportation 

t 

would result in an exceptional and extremely unusual hardship to himself. 

t 

The absence of additional equities militates against the grant of sus- 

i 

pension of deportation." 

Appellant urges that the hearing officer erroneously failed to 
consider the presence of certain basic factors in the instant case. Appel¬ 
lant cites a case from the files of the Board of Immigration Appeals, de- 

i 

cided in 1953, in which suspension of deportation was granted to a 48 year 
old, unmarried female who was a citizen of the British West Indies (J.A. 
17-19). The factors in that case and the instant case are : quite dissimi¬ 
lar. There, the alien entered this country from Canada in 1925 for the 
purpose of visiting relatives on her way home to the British West Indies. 
She had not jumped ship nor had she entered surreptitiously. Her mother 
died, and, having no other close relatives at home, she remained in the 

United States. Thus, by 1953, her length of residence in this eountry 

i 

amounted to 28 years. The length of time she had lived here, the fact 
that she was an unmarried female who would have an especially difficult 

i 

time in obtaining work in the British West Indies, and the fact that her 

i 

family ties were here and not in her native country were the "additional 

j 

equities", the absence of which, militated against the granting of relief 
from deportation in the instant case (J.A. 14). 

The difficulty to be encountered by this Court in attempting to 
determine,on the basis of a cold record in an isolated case, whose de¬ 
portation would result in exceptional and extremely unusual hardship and 
whose would not result in such hardship point up the recognition by 

i 

Congress for the need of a "special competence" in rendering such ad- 

j 

ministrative type of relief. Consequently, under the applicable statute, 

i 

; 
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it is the Attorney General, acting through subordinates, who must make 
such determinations in his opinion — an opinion that may be based on 
live witnesses, knowledge of comparative situations and experience 
gained from many cases of this kind. In the instant case, when the 
record is viewed in the light of Congressional pronouncements, there has 
been no showing by appellant that the determination of the hearing officer 
and the 3oard, acting for appellee, was improper. Absent a showing of 
clear abuse of discretion or failure to exercise discretion, it is settled 
that an applicant f»r suspension of deportation is not entitled to judicial 
relief. See Marcello v. Bonds , 349 U.S. 302, 313-314 (1955); Ciannanoa v. 
Neelly , 202 F.2d 289, 293 (7th Cir. 1953^; Kaloudis v. Shaughnessy , 180 
F.2d 489 (2nd Cir. 1950). 

Assuming arguendo , that appellee incorrectly determined in his 
opinion that exceptional arid extremely unusual hardship to appellant was 
absent, then it would follow that appellant would be eligible for con¬ 
sideration b\ appellee in the exercise of his statutory discretion to 
suspend deportation. Appellant concedes, however, and the record con¬ 
firms that appellee, acting through the Board of Immigration Appeals, 
exercised its discretion and concluded suspension of deportation is un¬ 
warranted. Any assumption that the hearing officer's prior determination 
— that appellant was ineligible for discretionary relief — might have 
sapped the vitality from the Board's later conclusion based on exercise 
cf its discretion is untenable. The Board expressly states as a fact 
for the record, "We have considered the foregoing /evidence as found by 
the hearing officer/ and other factors relating to the application for 
discretaionary relief. As a matter of administrative discretion we do 
not feel that suspension is warranted." (J.A. 16). 

Appel7.ee has concluded that on the record appellant was not en¬ 
titled to suspension of deportation. Appellant has failed to show 
such a determination was improper. Therefore, the District Court was 
clearly correct in granting appelle*'s motion for summary judgment. 
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CONCLUSION 


Wherefore, it is respectfully submitted that the judgment of 
the District Court be affirmed. 


/s/ LSO A, ROVER : 
LEO A. ROVER j 
United States Attorney 


/s/ LEWIS CARROLL _ 

LEWIS CARROLL j 

Assistant United States Attorney 

i 

/s/ ROBERT L. T00MEY _ 

RCSERT L. TCOMEY 

Assistant United States Attorney 

j 

/s/ JOHN W, KERN. Ill I 
John w. kern, hi 

Assistant United Statejs Attorney 


CERTIFICATE OF SERVICE 

# 

i 

I hereby certify that I have this 27th day of December, 

1955, sent a copy of the mimeograoh brief for appellee in the above* 
entitled case by official United States mail to the attorney for 
appellant addressed as follows: Joseph J. Lyman, Esq., 1001 Connecticut 
Avenue, N. W., Washington, D. C u 

/s/ JOHN W. KERN, III _ 

cCHN W. KEP-N, III ! 

Assistant United States Attorney 
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( 1 ) 


The United States of Amer-ca 
v. 

Donald W. Cole 


) 


FILED IN OPEN-COURT 
NOV 14 1951 
HARRY M. HULL, Clerk 


) Criminal No. 1601-51 

\ » ■ a .Ux w . 


fga *»: ^592 T 5i 
first Degree Murder 
(22-2401-D.C. Code) ! 


The Grand Jury charges: 

On or about October 19, 1951, within the District of Columbia, Donald W. 
e purposely and with deliberate and premeditated malice, murdered Clarence 
0. Dillahunt by means of placing an electric iron cord around his neck thereby 
causing asphyxia due to strangulation. 

SECOND COUNT: 

On or about October 19, 1951, within the District of Columbia, Donald V. 

i 

Cole perpetrated a robbery by stealing and taking, by force and violence and 
against resistance and by putting in fear, off the person and from the im- 


watch, of the 


mediate actual possession of Clarence 0. Dillahunt, one wrist 
value of three dollars, one billfold, of the value of one dollar, one metal 

i 

change carrier, of the value of one dollar and one set of automobile keys, 

I 

of the value of fifty cents, the property of Clarence 0. Dillahunt; and in 


perpetrating that robbery Donald W. Cole, at the time and place aforesaid, 

j 

unlawfully and feloniously did kill and murder the said Clarence 0. Dillahunt 
by means of placing an electric cord around his neck thereby causing asphyxia 

j 

due to strangulation. 

/s/ Charles M. Irelan_ 


A TRUE BILL: 

/s/ John F. Kelley 
Foreman. 


Attorney of the United States in 
and for the District of Columbia 


FILED 

NOV 26 1951 


( 2 ) 


HARRY M. HULL, Clerk 


ORDER APPOINTING COUNSEL TO DEFEND 


Upon consideration of the motion of the defendant in the above-entitled 
cause, it is thi s 21st day of November A .D.. 1951 

j 

Ordered, That James C. Toaaey. ESQ, h e. and he is, hereby appointed to 


appear and defend on behalf of the said defendant 









FILED (3) 

NOV 30 1951 
HARRY M. HULL, Clerk 

ORDER FOR MENTAL EXAMINATION 

Upon consideration of the motion made in ppen Court by the attorney for 

the above-named defendant on the 30th day of November, 1951, and it appearing 

that good cause exists, and no objections having been made by the United States 

Attorney, it is by the Court this 30 day of Nov., 1951, 

ORDERED, that Doctors Joseph Gilbert and Amino Peretti, members of the 

staff at Gallinger Hospital, are hereby authorised and directed to make a 

mental examination of the defendant, Donald V. Cole. 

/s/ Edvard M. Curran 
JUDGE 

Mr. Harry M- Hull, Clerk FILED (4) 

United States District Court JAN 25 1952 

for the District of Columbia HARRY M HULL, Clerk 

Washington 1, D. C. 

Attention: Mr. Meneadez In Re: Donald William Cole 

Criminal Number: 1601-51 

Dear Mr. Hull: 

In response to a request from the Court for a mental examination on one, 
Donald William Cole, a 25 year old oolored man presently confined in the 
District of Columbia Jail, I respectfully report that I made such a mental 
examination on the following occasions, namely December 2, December 16, 1951 
and also January 13, 1952. 

As a result of such mental examination I conclude that this man is of 
SOUND MIND, showing: no indications of any frank mental disorder or psychosis. 

This man is oriented in all fields, namely as to person, place and time. 
He answers questions relevantly and coherently. There is no sign of dissocia¬ 
tion of the personality. There are no hallucinations. He says that he had been 
drinking gin and beer prior to the time that the incident occurred which led 
to his arrest; however, there are no mental symptoms of an alcoholic psychosis. 

In conclusion 1 wish to state that in my opinion this man is sane; he 
knows the difference between right and wrong. He is mentally competent to 
proceed with his trial. 

Respectfully submitted, 

/s/ Amino Jerrertti 

AMINO PERRETTI, M. D. 
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PLEA OF DEFENDANT 


FILED (5) 

FEB 1 1952 

HARRY M. HULL, Clerk 

i 

On this 1st day of February, i949y 52, the defendant Donald W. Cole, 
appearing in proper person and by his attorney James C. Tocsoey, being arraigns 
in open Court upon the indictment, the substance of the charge being stated 
to him, pleads not guilty thereto. 

j 

The defendant is remanded to the District of Columbia Jail. 

i 

i 

By direction of 

: 

! 

Henry A. Schvejnhaut ______ 

Presiding Judge 
Criminal Court # 4 

I """""" 

FILED (6) 

APR 28 1952 

WITHDRAWAL OF PLEA HARRY M. HULL, Clerk 

On this 28th day of April, 1952, the defendant Donald W. Cole, appearing 
in proper person and by his attorney James C. Tocoey, Esquire, in open Court 
withdraws his plea of not guilty to the indictment heretofore entered and 
pleads guilty to Second Degree Murder. j 

The case is referred to the Probation Officer of the Court and the 

| 

defendant is remanded to the District Jail. 

| 

By direction of 

Alexander Holtzoff 
Presiding Judge 
Criminal Court # 3 

j 

FILED (7) 

MAY 20 1952 

HARRY M. HULL, Clerk 

j 

On this 16th day of May, 1952 came the attorney for the government and 

the defendant appeared in person and by counsel, James C. Toomey, Esquire 

i 

It Is Adjudged that the defendant has been convicted upon his plea of 2 
Guilty of the offense of Murder in the Second Degree 

' I 

«% I 

as charged J 

and the court having asked the defendant whether he has anything to say why 
judgment should not be pronounced, and no sufficient cause to the contrary 

i 

m 

being shown or appearing to the Court, 

It Is Adjudged that the defendant is guilty as charged and convicted. 


It Is Adjudged that the defendant is hereby committed to the 


(7) 


custody of the Attorney General or his authorized representative for imprison¬ 
ment for a period of^ 

Fifteen (15) years to Life. 

It Is Ordered that the Clerk deliver a certified copy of this judgment 
and commitment to the United States Marshal or other qualified officer and 
that the copy serve as the commitment of the defendant. 

/s/ Alexander Holtzoff _ , 

United States District Judge. 

FILED (8) 

JAN 10 1955 

HARRY M. HULL, Clerk 

MOTION TO VACATE JUDGMENT AND CONVICTION 

To: Hon. Holtzoff 

Pursuant to 28 U.S.C. 2255, your defendant moves that this court vacate 
the judgment and conviction imposed herein on May 16. 1952. on the ground 
that said judgment and conviction are being maintained in violation of the 
Constitution and lavs of the Halted States, to-wit: 

That the defendant was of unsound mind and mentally incompetent to stand 
trial at the time of arraignment, plea, conviction and sentence, thereby 
rendering the entire proceedings void; furthermore, defendant has a past 
history of mental infirmity as shown by the records annexed hereto. "Marked 

Exhibit A". 

( 2 ) 

Together with the fact that petitioner was misrepresented by (9) 

his court appointed counsel, Mr. James C. Toomey, i.e. 

Attorney Toomey had knowledge of petitioner’s past mental illness, and 
said appointed counsel agreed to argue petitioner’s case before a jury, and 
submit the Medical Records of petitioner’s mental de-arrangement's, and 
supoena the psychiatrist's who had studied the petitioner's action for some 
three months prior to trial, to testify according to their findings, but when 
petitioner was brought to trial Atty., -Toomey, suddenly advised petitioner to 
plead guilty, because he counsel had everything fixed, otherwise petitioner 
would go to the chair. 

Attorney Toomey's statements took petitioner by surprise, which caused 

petitioner to become emotionally upset, to the extent that petitioner accepted 

Atty. Toomey's advice and entered a plea of guilty, and the climax of a life 
sentence, for petitioner. 

« ( 2 ) 


The rule Is well established that when a lawyer makes a misrepre- (9) 
sentation of law to a layman, relief may be afforded. 

(3) ! 

Borgeron v. Maniour; \ (10) 

1. Cir. 152 F. 2d Ch. A.N. R R, Company, 114 K Y. 268. 715 V 633 R. A. 198., 
That the judgment should be vacated for the following, well established 

i 

reasons: 

1. Facts necessary to a fair trial were withheld from the Court. 

2. If these contended facts had been before the Court the evidence 
would have shown that the petitioner’s conduct was consistent with innocence. 

i 

3. The facts would have set up a reasonable doubt as to the guilt of the 

i 

defendant. 

Respectfully submitted 

/&/ Donald W. Cole _ 

Box 1012 

Alcatraz, California 

(3) | 

(4) | (11) 

Wherefore, unless the files and records conclusively show defendant to 

be entitled to no relief, the court shall cause notice to be served on the 

i 

United States Attorney and grant a hearing within a reasonable time at which 

i 

defendant may be present to testify and offer evidence as to this Factual issue. 

/s/ Donald W. Cole 
Defendant 
Box 1012 

Dated: January 4, 1955. Alcatraz, California 

| 

Subscribed and sworn to before me this 4th day of January, 1955 . 

/s/ M.R. Bergen 

i 

Associate Warden-Netary-Publie- 
Associate Wardenjauthorized by the 
Act of February 11, 1938 to 
administer oaths I 

i 

EXHIBIT - A (5) (12) 

FILED 

j 

JAN 10 1955 

Mental Infirmity HARRY M. HULL, Clerk 

Donald Cole, male, colored, age 10, residing at 26 Florida Avenue, U.E.' 

i 

i 

was first treated at the Eastern Dispensary and Casualty Hospital on August 22, 

I 

1936. History revealed that the patient had been injured when struck by an 
automobile. Examination revealed a lacerated wound of the scalp and lip - the 
patient was in an unconscious state. The lacerated wound of the scalp and the 
lip was sutured, and the patient was admitted to the hospital where he was 


5 


given treatment for his head injury. On August 25, 1936 an X-ray of the (12) 

skull was reported as follows: "Linear fracture of right side of frontal 

bone". Urine examination was essentially negative. The patient was very 

restless, and remained unconscious for about two days. Ai*ter this he continue 

to improve and at the time he was discharged, the lacerated wound of the 

scalp and lip had healed and the patient showed same residual signs of intra 
cranial pressure. 


Exhibit - A (5) 


MEMORANDUM 


FILED (14) 

JAN 17 1955 

HARRY M. HULL, Clerk 


This defendant was indicted on a charge of murder in the first degree. 

He was represented by able and experienced counsel on whose advise he offered 
to plead guilty to murder in the second degree. The United States Attorney 
recommended the acceptance of the plea. 

After a hearing in open court, at which the defendant’s rights were fully 
explained to him, and at which he orally and categorically admitted that he 
had committed the murder with which he was charged, he entered a plea of guilty 
to murder in the second degree, which the court accepted. This hearing took 
place on April 28, 1952. At its conclusion the case was referred by the court 
to the probation officer for a presentence investigation. 

After the completion of the investigation, another hearing was held for 
the imposition of sentence, and on May 16, 1952, the defendant was sentenced 
to an indeterminate term of imprisonment of not less than 15 years and not 
more than life. 

It appears that the defendant was eventually transferred by the prison 
authorities to the Federal penitentiary at Alcatraz, where he is now confined. 
On January 10, 1955, over two and one-half years after the imposition (15) 
of sentence, a written motion was received from the defendant by mail, in 
which he moves under 28 U.S.C.A. §2255, that the judgment be vacated on the 
ground that he was mentally incompetent to stand trial. 

This motion is denied on two grounds: first, the point may not be raised 

under 28 U.S.C.A. S2255, since that section is limited to cases in which the 

sentence was imposed in violation of the Constitution or laws of the United 

States, or in which the court was without jurisdiction to impose sentence, or 

in which the sentence was in excess of the maximum authorized by law, or in 
which the sentence is otherwise subject to collateral attack; and second. 


6 


; 

there is no shoving of substantial facts supporting the present appli- (15) 
cation, and the court regards it as utterly without merit, j 

i 

Since the motion was not presented through counsel but by the defendant 
in proper person, the court will, however, go further and consider it as 
though it were a motion under Rule 32(d) of the Federal Rules of Criminal 
. rocedcre, for leave to withdraw the plea of guilty. That Rule provides that 

i 

a motion to withdraw a plea of guilty may be made only before sentence, but 

to correct manifest injustice, the court after sentence may set aside the 

| 

judgment of conviction and permit the defendant to withdraw his plea. The 
court is of the opinion that no injustice, manifest or other, was done in 
this case, but that on the contrary a considerable amount of leniency was 

I 

extended to the defendant. In view of the gravity of the charge, a great 
deal of care was taken to protect his rights. Prior to being arraigned for 

pleading, this court on motion of defense counsel, on November 30, 1951, (l6j 

I 

directed a mental examination of the defendant to be made by Dr. Joseph 

i 

Gilbert and Dr. Amino Perretti, members of the staff of Gallinger Hospital. 

i 

! 

The file shows that Dr. Gilbert examined the defendant on five occasions 
pursuant to this Order, and that Dr. Perretti examined him on three occasions. 

i 
j 

Each of the doctors filed a written report reaching the conclusion that the 

t 

v Cendant was mentally competent to proceed with his trialJ The reports are 
detailed and show careful study of the defendant’s mental and emotional 

state, as well as his physical condition. Upon receipt of these reports the 

i 

i 

defendant was arraigned and entered a plea of not guilty, which later was 

changed to a plea of guilty to murder in the second degree, as already 

i 

indicated. 

The crime with which the defendant was charged was exceedingly vicious. 

i 

The deceased was the driver of a taxicab in which the defendant was a passenger. 
The defendant enticed the deceased into his sister’s apartment and then 

j 

robbed him. In the course of the robbery he assaulted him so brutally that 
the victim died. Both at the hearing in open court at which the plea of 
guilty to murder in the second degree was entered, and in subsequent inter- 

i 

i 

i 

views with the probation officer, the defendant admitted that he committed 
the offense. He claimed that he acted on a sudden impulse. It was the last 

mentioned circumstance that led the Government to consent to the acceptance 

j 

of a plea of guilty to murder in the second degree. This disposition was 
obviously highly favorable to the defendant, who ran a very serious risk 


7 



of conviction of murder in the first degree and a sentence to capital (17) 
punishment had he adhered to the original plea of not guilty and stood trial. 
Motion to vacate judgment is denied. 


January 14, 1955. 


/s/ Alexander Boltzoff 

United States District Judge. 

FILED (18) 

AUG 23 1955 
HARRY M. HULL, Clerk 


MOTION TO WITH DRAW PLEA OF GUILTY 

.. - - Crim. No. 1601-51 

Cooes now, Donald W. Cole, hereafter called The Petitioner who moves 
this Court pursuant to rule (32) (d) Fed. rules of Criminal Procedure, for 
leave to withdraw plea of guilty. 

(l) That this motion promulgate on the following facts and circumstances 
and, not otherwise, to wit. 

Allegations I 

that the judgment and commitment are void. That the Court was without jurisdic¬ 
tion to render judgment, that at the time of the commission of the crime 
petitioner was suffering from mentally derangement which render petition in¬ 
sane at the time of the alleged crime, that petitioner was net amendable to 
the Court judgment. 

Allegation II (19) 

that the judgment and oonviction is in violation of the U. S. Constitution 

A ^nd. V, that petitioner's plea to the indictment is void in that petitioner 

was indicted for first degree murder, title 22, Sec., 2401. The indictment 

was not amended. Petitioner pleaded guilty to second degree murder, pursuant 

to. Sec. 2403, of Title 22, D.C. Code) 

See Exhibit A, annexed hereto and made a part of. 

Wherefore, petitioner prays that the Court will vacate petitioner's Plea 
of Guilty. 

Dated: August 19, 1955 /s/ Donald W. Cole _ 

Petitioner 
Box 1012 

Alcatraz, Calif. ^ 

I Donald W. Cole, being duly sworn according to law, declares that (20) 

I am the petitioner herein, that all the facts alleged are true as to my 
knowledge, so help me God. 

/a/ Donald W. Cole _ 

Petitioner 
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mSD (21) 

A0G 23 1955 

MOTION TO WITH DRAW PLEA OF GUILTY HARRY M. HULL. Clerk 
Affidavit of Petitioner, Donald W. Cole, before me personally appeared. 

i 

The petitioner, aboved named, being duly sworn according to law, who dispose 
and aver that the following is true, to-wit, affiant states that he was in¬ 
dicted and tried for first degree murder, title 22-2401, D.C.C. 

Affiant states that he pleaded guilty to a lesser offense, the offense 
-f second degree murder, affiant states that he was sentence to (15) years 
to life imprisonment, 22 D.C. Code 2403. j 

Affiant states that at the time of the cocmission of the alleged crime 

J 

affiant was mentally deranged. 

i 

EXHIBIT A 

j 

Affiant states that his Plea of Guilty is standing in violation of his 

i 

Constitutional rights, of due process of law. Const. AmendL V. 

i* 

Argument I j (22) 

That the Court was without jurisdiction to accept a plea of guilty of 
second degree murder without first amending the indictment, which charged 

petitioner of murder in the first degree, 22-2401, D.C.C. See, indictment 

i 

No. 1592-51, in Crim. No. 1601-51, Title 22-2401, states in parts, that who 
ever, being of sound memory and discretion kills another purposely, either of 
deliberate and premeditated malice or by means of poison, or in perpetrating 
or attempting to perpetrate any offense punishable by imprisonment in the 
penitentiary, is guilty of murder in the first degree. 

i 

The second count of petitioner's indictment alleges that he committed 
the crime of robbery and in so doing, committed the crime of murder. 

The Court in accepting petitioner's plea of second degree murder, to an 
indictment charging petitioner with murder in the first degree and the Court's 
judgment was and is a violation of petitioner's Constitutional rights and a 
denial of due process of law. 

i 

The Constitution provides in parts that no person shall be held (23) 

to answer for a capital, or otherwise infamous crime, unless on a present- 

i 

ment or indictment of a grand jury, nor be deprived of life, liberty or 
property, without due process of law. 

i 

The Court accepting a plea of guilty without first am en d in g the indict¬ 
ment renders the judgment void, for there are two statutes in question, 
22-2401, and 22-2403. 
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( 6 ) 

For the reason heretofore the petitioner respectfully suhaits tbs (33) 
plea of guilty should be set aside and the judgment vacated. 

Argument II 

The Plea of Guilty should be set aside because petitioner at the age of 
ten (10) suffered a very bad accident. Petitioner stayed in a coma for three 
days. As a result of that accident petitioner suffers from mental dullness, 
weaknessj the accident rendered petitioner so mentally impaired and deranged 
that at times petitioner cannot distinguish between right and wrong. 

Petitioner at the time of the commission of his alleged crime was (24) 
suffering from a disorder which so impaired petitioner as to render him 
wholly incapable of distinguishing right from wrong. Therefore petitioner 
could not intelligently or competently pleaed guilty to the crime lie was 
chargee, with nor any lesser included offense when in fact petitioner remembers 
nothing of its commission, petitioner will present proof of his allegations 
and arguments at a hearing, for the foregone reasons. The petitioner prays 
that the Plea of Guilty be set aside and the judgment vacated and a retrial 
ordered. 

For an accused is not criminally responsible when his act is the product 
of a mental disease or a mental defect. 

Durham vs. United States, C.A. D.C. 214 F 2d, 862. Wheatley vs. United 
States, (10 Cir) 198 F 2d 325. 

Further petitioner sayeth not: (25) 

/s/ Donald W. Cole _ 

Petitioner 
Box 1012 
Alcatraz, Calif. 


MEMORANDUM 


FILED (27) 

SEP 12 1955 
HARRY M. HULL, Clerk 


The motion for leave to withdraw a plea of guilty, filed August 23, 1955, 
is a repetition of a prior motion which was denied in a memorandum filed 
January 17, 1955. The present motion is denied on the grounds fully set forth 
in that memorandum. 


September 9, 1955. 


/s/ Alexander Holtzoff _ 

United States District Judge. 


I 
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NOTICE OF APPEAL 


FILED WS) 

OCT 3 - 1955 
HARRY M. HULL, Clerk 


Notice is hereby given that the aboved named appellant appeals to the 

United States Appeals Court for the District of Columbia free the order of 

j 

September 12, and January 17, 1955. Denying a motion to withdraw a plea of 
guilty pursuant to Rule 32(d) Fed. Rule of Criminal Procedure. 

i 

! 

/s/ Donald W. Cole_ 


Dated: Sept. 23, 1955. 


Appellant j 

Box No. 1012 
Alcatraz, California 

FILED 

OCT 13 1955 


(29) 


HARRY M. HULL, Clerk 
OCT 11, 1955 


Let defendant proceed in forma pauperis. 

/s/ Holtzoff 


Questions Presented (30) 

(1.) Whether the Court erred when it held that a prior motion based on 
different grounds caused the doctrine of Res Adjudicata to Estop the second 
motion based on new allegations of facts, 

(2.) Did the trial Court err by denying the motion when held that the 
instant motion raised the same issues when in fact the two motions raised 

i 

dissimilar issues of facts, , 

(3.) Did the Court err by treating both petitions as motions under 32(d) 

j 

j 

Fed. Criminal Proceedure. 


) 


Oct - 14 


1955 


) 

) Affidavit of Appellant 
) 

) i 


Donald W. Cole 
Vs. 

United States 

1. Donald W. Cole, being first duly sworn says: 

1* That he is the Appellant in the process; 

2. That he is a citizen of the United States; 

3. That he is a pauper and is unable to pay cost of having certified 
transcript of records prepared; 

| 

4. That he files in good faith; 


(31) 
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5. That he believes he is entitled to redress 


(31) 


6* That the nature of the action is an appeal. 

District of Columbia ) SS: 

/a/ Donald V. Cole 
Affiant 

Sworn to before me this 23rd day of September, 1955. 

/s/ J. B. Latimer 

Associate Warden 
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